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The Defense of Obedience to the Superior Order According to the
Contemporary International Criminal Law
Prepared by: Munif Ali Hussein
Supervised by: Prof. Ahmad Mohamad Allawzi
Abstract

The legal basis for establishing the criminal responsibility of natural individuals in accordance
with the provisions of international criminal law and subjecting them to the provisions of personal
responsibility is committing international crimes. Based on this, the Study focused on investigating
the rule of obeying the higher orders in international criminal law in terms of the extent to which it
approves the provisions stipulated in national laws and adopts them to exempt subordinates from
the potential consequences of their implementation of the orders of their commanders and superiors
of criminal responsibility, and to clarify the rule of their invoking the provisions of these internal
laws in an attempt to legally defend themselves in the face of the accusation of international crimes
in the provisions of contemporary international criminal law. The study found that the provisions of
conventional and agreed-upon international criminal law settled on the inadmissibility of obedience
to higher orders as a reason for exemption from international criminal responsibility, not as a reason
for permissiveness nor as an exemption of responsibility, but only considered as a circumstance or
factor mitigating the penalty. Mitigating the penalty is taken on board when there exists no chance
before the subordinate to make a moral choice between obedience and disobedience, or in case he
is not aware that he is carrying out an illegal order, provided that its illegality is not apparent.

The study concluded with the need for states to stipulate in their constitutions the sovereignty
of the provisions of the rules of international criminal law and their supremacy over the rules of
national laws, and to strictly adhere to the noble provisions thereof, not to mention the need to
stipulate in these constitutions the necessary legislative measures to enforce the provisions of those
international criminal rules within the national legislation, in a bid to ensure national criminal
enforcement of all provisions of international criminal law within the ambits of its national
legislation to facilitate the application of international rules before national judicial bodies, in terms
of acknowledging the rule of international criminal responsibility of individuals for their committing
international crimes and the rules therewith, such as the inadmissibility of obeying higher orders,
and the criminalization of all violations classified as models for crimes of genocide, crimes against
humanity and war crimes, and considering their illegality as all apparent, to ensure the application
of these rules to all perpetrators of international crimes and preventing their impunity, be they
military or civilians.

Keywords: Superior Order, International Criminal Law.
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“Article 34. Any person subject to military law who, whether willfully or through neglect, disobeys any lawful command

(by whatever means communicated to him) shall, on conviction by court-martial, be liable to imprisonment or any less

punishment provided by this Act."

Article 36. - (1) Any person subject to military law who contravenes or fails to comply with any provision of orders to

which this section applies, being a provision known to him, or which he might reasonably be expected to know, shall, on

conviction by court-martial, be liable to imprisonment for a term not exceeding two years or any less punishment provided

by this Act”. Reference: Commander of Defense Council, Ministry of Defense “Manual of Military Law”12 edition 972,
Her majesty’s Office Stationery Office London, 296.
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“Article 90— Any person subject to this chapter who, willfully disobeys a lawful command of his superior
commissioned officer; shall be punished, if the offense is committed in time of war, by death or such other punishment
as a court-martial may direct, and if the offense is committed at any other time, by such punishment, other than death,
as a court-martial may direct.

Avrticle 92- "Any person subject to this chapter who— (1) violates or fails to obey any lawful general order or regulation;
(2) having knowledge of any other lawful order issued by a member of the armed forces, which it is his duty to obey,
fails to obey the order; or (3) is derelict in the performance of his duties; shall be punished as a court-martial may direct".
United States Code of Military 2012 edition /http:www.loc.gov/rr/frd/Military Law/Pdf/MCM-2012.pdf.
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Weapons, ICJ Reports 1996, Advisory Opinion of 8 July 1996, P, 257, para, 79: “These Fundamental rules
are to be observed by all states, whether or not they have ratified the conventions that contain them, because
they constitute, intransgressible principles of international customary Law”
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(1) Jessica Lian, Op. CIT. P 881.
(3) Silva Hinek (2005). The Superior Orders Defense: Embraced at Last, The New Zealand Postgraduate Law
Journal, Issue 2, P 34.

(5) Silva Hinek, Op. CIT. P 33
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(2) Yoram Dinstein (2012). The Defense of Obedience to Superior Orders in International Law, Impression 1,
Oxford University Press, P 28.
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(3) Antonio Cassese (2008). International Criminal Law, Second Edition, Oxford Press, P.285.
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(2) Silva Hinek, OP. CIT, P 13.
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(1) Silva Hinek, OP. CIT, P 14.

t Y dngll o AL ARl 8 ¢ i e plai (g 8 33l i ela (2)
“The fact that the defendant acted pursuant to order of his Government or of a superior shall not free him from
responsibility« but may be considered in mitigation of punishment if the Tribunal determines that justice so requires”.

(3) Gary D. Solis (1999). Obedience of Orders and the Law of War: Judicial Application in American Forums, American
University International Law Review, Volume 15, Issue 2, Article 4, P 517-518.
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(2) Gary D. Solis, OP, CIT, P 16

16902 ¢ 3l gase caale slaud canaly (3)
(4) ‘Keitel Judgement’ consulted at: < http://avalon.law.yale.edu/imt/judkeite.asp

(5) MINOW M. (2007). Living Up to Rules: Holding Soldiers Responsible for Abusive Conduct and the Dilemma of the
Superior Orders Defense. In: McGill Law Journal, vol 52, p.19.
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(2) Silva Hinek, Op. Cit, P 18-19.
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(1) Silva Hinek, OP. CIT P 20.

(2) Kojl Kudo B.A. LL. OP. CIT, P 162-163.

(3) US VS Hans Staudinger et al, 9/10/1947, consulted at: http/www.legal-
tools.org/Uploads/tx_Itpd/lcwc1662HansStaudingerdtal01.Pdf.

(4) US vs Adolf Weger and Julius Schulze, 29/4/1946, consulted at: htt//www.legal-
tools.org/uploads/tx_Itpdb/ICWC1655JuliusSchulzeetal01.Pdf.
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L toobal oda Jadll alll celiay ¢ Joall (oilall syiiaall (soladd) Cpaa lgalils sl
Gela 53y Adgganall (o el D wdaC eV i)l el lsic V) aae Tase lgiaia (a5 <1950

e il ¥ AoV dnty of aiasSa b Tes paddll Cajeas O 1Y) dngl) e arelia

isle sk (B (V) 3 Al AaSaa alai (e 6 Bl ilai (1)
“Neither the official position, at any time, of an accused, nor the fact that an accused acted pursuant to order
of his government or of a superior shall, of itself, be sufficient to free such accused from responsibility
for any crime with which he is charged, but such circumstances may be considered in mitigation of
punishment if the Tribunal determines that justice so requires”. Silva Hinek, OP. CIT, P 16.
(2) Silva Hinek, OP. CIT, P 17
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Aalesdl) el Agal) pihall oS35 AaSlaad (ICTR sl 5] &gl A5liad) ASadlly ICTY
pe (F sSshy fomas (SaSaa o0 o plaSaal by gualid) o (A chas A
LAl JadY) o duaddl) agidgsue (e V) clicy adaS LAl algY) delals CilyieY)
o 2l agidll g ' s le 4)7 sl b Lidlae g AaSaal o) alail) aid el
s 338 o oSe oSl Adsal) Adlal) Adgpual) (o dsins Y AeY) ) 5l diasSa gl
Al iy () relly m Allaedl o ASadd) Giang Lo 13 digaall ol (S laeY)
el ol ciilag ) 476 salall b 42 Ll (aiing Tanall b e Taily ) 2aSaad e
Gl b Lidlae gl Asliall AeSaall a8 38 clagile cumye ) Aslal) Lladl )
OIS 4l dady LAl jelgY) delaly 4ed8 (53 adall (s aac “Drazan Erdemovic” .d)ll
6 oo ) agial) G ) cunds (1995 Aias Atusgll caluss (30 A goay Anpde 38 e Tyne
gl 138 &) sy analh e 4] dgall (el eV () o Dol 0 o asl cadiy i
uSue A8 deas agiall OIS 13 Lald Bgems dneli daSaall (g dughall Caiadl V) uby Y

Y elSY) &' scillis «1997/10/15 & by daSaall b daslina] 350l elly candy "divia

(2) Principle IV of the Nuremberg Tribunal, 1950, “The fact that a person acted pursuant to order of his government or of
a superior does not relieve him from responsibility under international law, provided a moral choice was in fact possible
to him”, Report of the International Law Commission Covering its Second Session, 5 June-29 July 1950, Document
A/1316, pp. 11-14

Article 7 Individual Criminal Responsibility : le Ladiud g1 iaSaal bl plaill e 4 \gaja 8 7 alall uias (2)
(4) “The fact that an accused person acted pursuant to an order of a Government or of a superior shall not relieve him of
but may be considered in mitigation of punishment if the International Tribunal determines that <criminal responsibility

justice so requires”. Updated Statute of the International Criminal Tribunal of the former Yugoslavia September 2009
pdf> date 01/05/2014 consulted at: <http://www.icty.org/x/file/Legal% 20 Library/Statute/statute_sept 09_en.

Article 6 Individual Criminal Responsibility : Je xilg ) daSaal guhfy\ AUl o 4 555l & 6 saldl cuai (3)

(4) ”The fact that an accused person acted pursuant to an order of a government or of a superior shall not relieve him or
but may be considered in mitigation of punishment if the International Tribunal for Rwanda <her of criminal responsibility
<2010« 8 November 1994«determines that justice so requires”. Statute of the International Criminal Tribunal of Rwanda

consulted at: http://www.unictr.org/Portals/ 0/English/Legal/Statute/ 2010.pdf.
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)Gl cpilgy dulud) cpilodl
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o 193\S aSaall agiingio) 3 AuladY) s Lally L Leal) 52LY) aihag 8ydadl) CUlSLguy L
el 836 (o lagaly olg degpdall g2 Sals¥) Jlaal LAl Glaal b IS Gus 526 LS
Ao i JB) Jue e adall 3 eVl G 8 calad) eleaY) LTy cagie
el adall 8 5lll dghall Canids Cagyl G salall eleay) S31994 Ll “Kambanda”
AaSaall LgileSind Aacad 44 gaana (gag oY "elyiy athy agiall oY dalin e LAY el
“Bagosora, Kabilgi, Ntabakuze 4uad 48 c3ialy dusd & Lial) algY) delaly adall alasiud (g

& AaSadl @) By L) alg¥) deUals “Gratien Kabilgi” Gl agiall 283 en Nsengiyumva”

(1) The Prosecution v. Drazen Erdemovi¢ “Pillica Farm”, International Criminal Tribunal for the former Yugoslavia IT-
96-22-A, Judgement (Appeal), 07/10/1997, consulted at: http://www.icty.org/x/cases/erdemovic/acjug/en/erdaj
971007e. pdf, p. 17.

(2) The Prosecution v. Predrag Banovi¢, International Criminal Tribunal for the former Yugoslavia 1T-02-65/1-S,
Judgement and Sentence 28/10/2003, consulted at: http://www.icty.org/x/cases/banovic/tjug/en/bansj 031028e. pdf>,
date 02/05/14, p. 7.

(3) The Prosecution v. Darko Mrda, International Criminal Tribunal for the former Yugoslavia IT-02-59-S, Judgement
and Sentence, 31/03/2004, consulted at: http://www.icty.org/x/cases/mrda/tjug/en/sj-040331. pdf, p. 16-17.

(4) The Prosecutor v. Jean Kambanda, International Criminal Tribunal for Rwanda 97-23-S, Judgement and Sentence
04/09/1998, consulted at:  http://www.unictr.org/Portals/0/Case/English/Kambanda/decisions/kambanda. pdf, p. 10
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http://www.unictr.org/Portals/0/Case/English/Kambanda/decisions/kambanda
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(1) The Prosecutor v. Théoneste Bagosora, Gratien Kabilgi, Aloys Ntabakuze en Anatole Nsengiyumva, ICTR 98-41-T,
Judgement and Sentence 18/12/2008, consulted at:
http://www.unictr.org/Portals/0/Case/English/Nsengiyumva/081218. pdf, p. 572.

(2) IBID. P, 573.
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Avrticle 33: Superior orders and prescription of law
1. The fact that a crime within the jurisdiction of the Court has been committed by a person pursuant to an order of a
Government or of a superior, whether military or civilian, shall not relieve that person of criminal responsibility unless:
(a) The person was under a legal obligation to obey orders of the Government or the superior in question; (b) The person
did not know that the order was unlawful; and

(c) The order was not manifestly unlawful.
2. For the purposes of this article, orders to commit genocide or crimes against humanity are manifestly unlawful.
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